IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN ' THE MATTER OF: ADMINISTRATIVLE CONSENT ORDER

JOHNSON COUNTY
Towa City, Jowa NG, 2008-A0Q-Ch

TO:  David Kempt
Tohnson County, lvacilitics Manager
013 5. Dubugque Sireet
Towa City, Towa 52240

1. SEIMMALRY

This administrative consent arder is eniered into between Johnson County and the
[owa Department of Natural Reseurces (DNR) for the purpose of resolving National
Emission Standards for Hazardous Air Pellutants (NESHAP) violations resufting from
demaohtion of several businesses within city limits of Iowa City. The parties have agreed
to the provisions below,

Any questions regarding this administrative consent order should be directed to:

Reluting to technieal requirements: Relating to legal requircments:
Marion Bumnside Anneg Preziosi, Attorney for the DNR
[owa Department of Natvral Resources lowa Departtnent of Nalurai Resources
7900 Hickman Road, Suite 1 7900 Hickman Road, Suite |
Urbandale, lowa 50322 Urbandale, fowa 50322

Phone: 513/281-8443 Phone: 515/281-8563

Pavment of penalty to:
I¥rector of the Jowa DNE
Wallace State (MTice Building
502 East Ninth Street

Des Momces, owa 30319-0034

. JURISDICTION

Pursuant to the provisions of lowa Code sections 455B.134(9) and 455B3.138(1},
which authorize the Dircctor to issuc any order necessary 1o secure compliance with or
prevent a violation of lowa Code chapter 435B, Division 1T (air quality), and the rles
promulgated and permits issved pursuant thereto; and Towa Code section 455B.1(09 and
567 lowa Adommistrative Code (TAC) chapter 10, which authonze the Direclor 10 assess
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adminstrative penalties, the DN has jurisdiction to issue this administrative consent
order.

M. STATEMENT OF FACTS

1. Johnson County condemmed several small businesses and at least one
residennal dwelling that made up one sguare cily block within city limits of lowa Ciry 1o
prepare the site tor construction of a new Counly Administration building. 'Lhe block is
enclosed by Lafayette Street (W), 5. Clinton Street (W), 5. Dubugque Street (I2) and E.
Bentom Street (5), The buildings demolished in the city block were: Hawkeye Lumber
Yard, a wingle family dwelling, an anmtomotive dealership, Ya Ya's (a hair salon), RT's
Bar & Gnll, and a storage building. Al butldings other than the single family residence
wire commercizl and therefore subject to the Ashestos NESTIAP,

2. On November 30, 2006, the DNR received an anonymous complaint
regarding a polential ashestos release from the demolition of the commercial buildings,

3 On Becember 14, 2006, Kurt Levelzow, DNR Field Office 6, investigated
the site ol the complamt. Because the demodiion work was completed ar Jeast two weeks
pnior o the investigation the site had been substantially cleaned-up. All equipment and
waste had been removed and grading ol the site had been completed. Mr. Levetow
contacted David Kempl, Johnsen County Factliies Manager, wo discuss the demohten.
Mr. Kempf stated he was not aware of the NESHAP asbestos requiremenis, and
therefore, no asbestos testing was conducted prior to the start of the demolition. Mr.
Levetzow informed Mr. Kempt that DNR should have been notified prior 1o the
demalition and cxplained the Asbestos NESHAP requirements.

4, On Jannary 3, 2007, a Notice of Violation letter was sent to Mr, Kempt, in
his capacity as Johnson County Facilitics Manager. The letter explained that Johnson
County was in violation of the Asbestos NESHAP requiremernts because it failed to
notify DNR prior to the demeolition of the commaercial buildings, and it failed to perform
the required inspection and sampling prior to demoiition. Additionally, the letter stated
that the matter would be referred 1o the Lepal Services Burcau for further enforccment
acliomn.

IV, CONCLUSTONS OF LAW

1. Towa Code section 433B.133 provides for the Environmental Protection
Commission to establish rufes governing the quality of air and cmission standards.
Pursuant to lowa Code scotion 45513133, 567 1AC 23.1(3) was cstablished, which adopts
by refercnce the federal repulations reparding ashestos removal. The United States
Environmental Protection Agency has delegated to the State of lowa the authority to
implement and enforce the demolition and renovation portions of the asbestos NESHAP,
found at 403 CFR part 61, subpart M.
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2. 40 CFR section 61,1430k [ requires writlen notification of a demolition
project be submitled w the DNR prior to beginning demolition. The speciiic
requirements for this notilication are contained i the subsection. Johnson County luled
to submil a notification prior to the demolition of six main buildings within one cily
block. The above lucts indicate a viclation of this provision.

3 40 CFR 61.145¢(a) specifies that the owner or operator of a demolition or
renovation activity shall thoroughly inspect a regulated facility for (he presence of
asbestos prior o commencement of demolition or renovation, Johnson County failed tw
conduct a thorough inspection prior to commcncenent of the demoliton. The above
facts indicate a violation of this provision.

4, 0 CFR 61.145{¢)( 1) provides that all regulated asbhestos conlaming
material shall be removed from a regulated facility before any activity begins that would
break up, dislodge, or simtlarly disturb the material or preclude access to the matenial for
subsequent removal, Because there was potential tor any of the facilities to have ashestos
containing matertal, the above lacts indicate a violation of this provision.

3. 40 CFRE 61.130(0) 1) requires that all asbestos containing waste malertal
be deposited as soon as is practical by the waste gencrator at a waste disposal site '
operated in accordance with 40 CFR 61154 for active waste disposal sites. An asbestos
approved waste disposal site was not used in this matter, therefore any asbestos
containitg waste from the demalition was not disposed of at an acceptable disposal site,

The above facts indicate a violalion ol this provision,

V. ORDER
TTIEREFORE, the DNR erders and Johnson County agrees 1o do the following:

1. Johnson County shall pay a penalty of $7.400.00 within 60 days of the
date from which the Dircotor signs this administrative consent order.

2. All future demolition projects comducted by Johnsot County must be 1n
compliance with the Asbestos NESHAP 1 applicabie.

¥I. PENALTY

1. lowa Code section 4338146 authorizes the assessment of civil penalties
of up to $10,000.00 per day of vielation for each of the air quality violations involved in
this matter.

[¥5)
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2. lowa Code section 435B.10% authorizes the Environmental Protection
Commission to establish by rule a scheduie of civil penalties up to $10,000.00, which
nmay be assessed administratively, 'The Comimission has adopted this schedule with
procedures and criteria for asscssment of penalties in 567 [AC chapter 10, Pursuant to
these rules, the DNE has determnined that the most effeetive and efficicnt means of
addressing the above-cited violations 1s the issuance of an administrative consent order
with an admmistrative penalty of $7.400.00. The admunistrative penalty 18 detemmined as
(3] lowes:

i Economic Benehit. Failure o tollow the propor asbestos NESHAP
reoulations for asbestos removal and disposal may have allowed Johnson County to save
tirne and money. A certificd ashbestos abatement contractor estimated that a thorough
inspection for this project would cost 53,9000, Assuming asbestos was present,
S3,.900,00 would not have covered the enuie bill from the abatement contractor.
Remaoval costs would have incrcased the amount substantially. However, for purposes of
this scttlement, $5,900.00 is being assessed for this factor.

b. Gravity of the Violation. One of the factors to be considered in
determining the pravity of a violation is the amount of penalty authorized by the fowa
Code for that type of violation. [t is unknown how much, if any, ashestos was released
into the environment during the demolition activities. Hlowever, as indicated above,
substantial civil penaities are autheorized by statute. Jlespite the high penalties authonzed,
the DNI has decided to handle the viotations administratively at this time, as the most
equitable and efficient means of resolving the matter. The inlegnty of the asbeslos
NESHAP propram is threatened when all resulated ashestos containing material is not
removed during an abatement project and left in a dry condition following the removal
project. Asbestos is known to cause cancer and is a hazardous air pollutant. Therelore,
81,000000 is being assessed for this factor.

C. Culpability. Johnson County has a duty to remain knowledgeable of
DNR’s requirements and (o be alert to the probability that its conduct is subjeet to the
rules of the DNR. Therefore, $500.00 is being assessed for this factor.

¥II. WAIVER OF APPEAL RIGHTS

This administrative consent order is entered into knowingly by and with the
consent of Johnson County. I'or that reason, Johnson County waives the right Lo appeal
this administrative consent order or any part thergof,

VI, NONCOMPLIANCE

Failure 1o comply with this order, including tatlure to timely pay any penalty, may
resull in the imposition of further admimstrative penaltics or refereal to the attorney
general 10 obtain injunctive relief and civil penalties pursuant to lowa Code section
4533B.146. Compliance with Scotion V., Order” of this administrabive consent order
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constitutes full satisfaction of all requirements pertaining o the speeific violations
described in Section “IV. Conclusions of Law™ of thiys administrative consent erder. DNR
reserves the right to bring entorcement action, including penaltics, or to request that the
altorncy general initiate legal action to address other violations not described in Section
1V, Conclusions of Taw™ of this administrative consent order but which may arise from
the facts summarized in Section “111 Statement of Facts™ of this administrative consent
order. DNR specifically reserves the richt to pursue enforcement action, including
penalties, for any current violaions not specifically cited 1n this order.

Dated this ¢ day o

Richdrd A. Leopold, BTRECTOR lm L2

lowa Department of Natural Resources

@4/ =l # ?d this éfﬂ Qay of

For JUIINQDN 0l "NTY L2007,

Anne Predosi: Marion Burnside; Field Office 6: Denrms Ostwinkle VII.C.4



